AGENDA

ZONING BOARD OF ADJUSTMENT AND APPEALS MEETING
WEDNESDAY, AUGUST 17, 2016 - 5:30 PM
MCALLEN MUNICIPAL BUILDING, 1300 HOUSTON AVENUE
CITY COMMISSION CHAMBERS, 3RP FLOOR

CALL TO ORDER - Jorge Salinas, Chairperson
1. MINUTES:

a) Minutes for regular meting held on August 3, 2016
2. PUBLIC HEARINGS:

a) Request of Leonel Trevino, Jr. for a variance to the City of McAllen Zoning Ordinance to
allow: a rear yard setback of 2 feet instead of 10 feet for an existing pergola measuring
12 feet by 12 feet for Lot 221, Idela Park Unit 3 Subdivision, Hidalgo County, Texas; 3529
Judith Avenue. (ZBA2016-0044) - WITHDRAWN

b) Request of Juan M. Garza for a variance to the City of McAllen Zoning Ordinance to
allow: a front yard setback of 0 feet instead of 20 feet for an existing carport measuring
20 feet by 22 feet for Lot 23, La Lomita Estates Subdivision, Hidalgo County, Texas; 3009
Walnut Avenue. (ZBA2016-0045)

c) Request of Elvia J. Gonzalez Saldana to allow a variance to the City of McAllen Zoning
Ordinance to allow: a side yard setback of 5 feet instead of 10 feet for a proposed
swimming pool measuring 16.18 feet by 26.94 feet, for Lot 27, Cardona at Bentsen Lakes
Phase IV, Hidalgo County, Texas; 2226 South 49th Lane. (ZBA2016-0043)

(TABLED UNTIL 8/17/2016)

d) Request of Maria Isabel Rocha to allow a variance to the City of McAllen Zoning
Ordinance: a front yard setback of 1 foot instead of 25 feet for an existing carport
measuring 15 feet by 17 feet for Lot 166, Idela Park Unit 3 Subdivision, Hidalgo County,
Texas; 3413 Lucille Avenue. (ZBA2016-0038) (TABLED UNTIL 8/17/2016)

e) Request of Clint Schroff to allow a special exception to the City of McAllen Off-Street
Parking and Loading Ordinance to provide 0 parking spaces instead of the required 6
parking spaces for a Beauty Supply Store for a lease space of 1,189 square feet out of
Lot 1, Jackson Triangle Subdivision, Hidalgo County, Texas; 1400 East Expressway 83,
Suite 130. (ZBA2016-0030) (TABLED: 6/15/2016 UNTIL 7/20/16) (TABLED: 7/20/2016
UNTIL 9/7/2016)

3. DISCUSSION:

4. INFORMATION ONLY:



5. EXECUTIVE SESSION, CHAPTER 551, TEXAS GOVERNMENT CODE, SECTION 551.071
(CONSULTATION WITH ATTORNEY)

ADJOURNMENT:

IF ANY ACCOMMODATIONS FOR A DISABILITY ARE REQUIRED, PLEASE NOTIFY THE
PLANNING DEPARTMENT (681-1250) 72 HOURS BEFORE THE MEETING DATE. WITH
REGARD TO ANY ITEM, THE PLANNING & ZONING COMMISSION MAY TAKE VARIOUS
ACTIONS, INCLUDING BUT NOT LIMITED TO RESCHEDULING AN ITEM IN ITS ENTIRETY
FOR PARTICULAR ACTION AT A FUTURE DATE.



STATE OF TEXAS
COUNTY OF HIDALGO
CITY OF McAllen

The McAllen Zoning Board of Adjustment and Appeals convened in a Regular
Meeting on Wednesday, August 3, 2016 at 5:34 p.m. in the City Commission
Meeting Room with the following present:

Present: Jorge Salinas Chairperson
Erick Diaz Member
Terry Perez Member
Jose R. Gutierrez Alternate
Sylvia Hinojosa Alternate
Absent: Mike Harms Vice-Chairperson
Rolando Ayala Member
Staff Present: Victor Flores Assistant City Attorney
Ed Taylor Senior Planner
Rodrigo Sanchez Planner ll
Allan Garces Planner |
Carmen White Secretary

CALL TO ORDER - Jorge Salinas, Chairperson
1) MINUTES:

a) Minutes for Regular Meeting held on July 20, 2016.

The minutes for the meeting held on July 20, 2016 were approved. The motion to
approve the minutes was made by Ms. Terry Perez. Mr. Erick Diaz seconded the motion
which carried unanimously with four members present and voting.

Mr. Erick Diaz arrived shortly thereafter.

At 5:35 p.m., Mr. Victor Flores, legal counsel, requested along with legal counsel, Gary
Henrichson, for the board to adjourn for an Executive Session, Chapter 551, Texas
Government Code, Section 551.071 (CONSULTATION WITH ATTORNEY)

Ms. Terry Perez made a motion to adjourn for an Executive Session. Mr. Jose
Gutierrez seconded the motion. The board voted unanimously to adjourn for an
Executive Session with five members present and voting.

At 6:04 p.m., legal counsel and board members returned from the Executive session.
Mr. Flores stated no action was required for ltem #5.
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2) PUBLIC HEARINGS:

a) Request of Olga Yvette Garcia for the following variances to the City of McAllen
Zoning Ordinance to allow: 1) a side yard setback of 3 'z feet instead of 22 feet
for a proposed single family residence, and 2) a lot area of 3,336 square feet
instead of 4,500 square feet, for Lot 32, Arrowhead Subdivision Phase 1, Hidalgo
County, Texas; 3701 Whitewing Avenue. (ZBA2016-0039)

Mr. Sanchez stated the applicant requested variances to the side yard setback and
minimum required lot area in order to build a single family residence. The lot frontage
and lot size was reduced due to Ware Road widening. The property was located at the
southwest corner of Whitewing Avenue and North Ware Road. The property had 37 feet of
frontage along Whitewing Avenue and a depth of 90 feet for a tract size of 3,336 square
feet. The property was zoned R-1 (single family residential) District. The adjacent zoning
was R-1 District in all directions except to the south there was A-O (agriculture-open
space) District. Surrounding land use was single family residential and farm land. The
subject property consisted of one lot that was proposed for a single family residence.
Arrowhead Subdivision was recorded July 17, 1998. The expansion of Ware Road
changed the lot width to 37 feet and reduced the lot area below the required area as per
ordinance. A building permit was issued July 17, 2016 for a single family residence with
a side setback along Ware Road of 22 feet. Upon review of the original building permit
site plan it was determined that the site plan did not accurately reflect the property line
impacted by the Ware Road expansion. The applicant submitted a site plan that
indicated the layout of the proposed single family residence. Expansion of Ware Road
reduced the subject property from a width of 69 feet as originally platted to 37.07 feet.
The reduction in width also resulted in a reduction of the total lot area to 3,336 square
feet. The lot area was not in compliance with a single family residence of 4,500 square
feet. Section 138-370 Lot Area per Family allows a one-family dwelling on a lot of
record with less area and width than required providing the owner did not own the
adjacent lot.

Staff recommended approval of the variance requests since the reduction in width and
lot area for the property was the result of the expansion of Ware Road.

Board member, Terry Perez inquired of staff as to when was the expansion of Ware
Road occurred.

Staff stated shortly after the subdivision was established.

Ms. Olga Yvette Garcia, the applicant, stated she was requesting a setback of 3 % feet
for a proposed single family residence. Before she purchased the property Ms. Garcia
stated the real estate company told her everything was in order. It was the only lot
vacant. They purchased the property in June 2015. In 2016 they met with an architect to
make their plans and gave them the permit. Ms. Garcia stated the plans had different
measurements from the City’s. She turned in the plans and obtained the building
permits. When the foundation workers came to start building they indicated there was a
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problem with the plans and didn’t want to start building until the applicant resolved the
issue.

Chairperson Jorge Salinas inquired if there was anyone else present to speak in favor
of the variance requests. There was no one else to speak in favor of the variance
requests.

Chairperson Jorge Salinas inquired if there was anyone present to speak against the
variance requests. There was no one to speak in opposition of the variance requests.

Ms. Terry Perez moved to approve the variance requests. Mr. Erick Diaz seconded the
motion. The board voted unanimously to approve the variance requests with five
members present and voting.

b) Request of Elvia J. Gonzalez Saldana to allow a variance to the City of McAllen
Zoning Ordinance to allow: a side yard setback of 5 feet instead of 10 feet for a
proposed swimming pool measuring 16.18 feet by 26.94 feet, for Lot 27, Cardona
at Bentsen Lakes Phase |V, Hidalgo County, Texas; 2226 South 49" Lane.
(ZBA2016-0043)

Mr. Garces stated the applicant requested the item be tabled until the next meeting of
August 17, 2016 because he had to leave during Executive session.

Ms. Terry Perez moved to table the item until the meeting of August 17, 2016. Mr. Jose
Gutierrez seconded the motion. The board voted unanimously to table the item until the
meeting of August 17, 2016 with five members present and voting.

¢) Request of Maria Isabel Rocha to allow a variance to the City of McAllen Zoning
Ordinance to allow: a front yard setback of 3 feet instead of 20 feet for an existing
carport measuring 12 feet by 17 feet for Lot 166, Idela Park Unit 3 Subdivision,
Hidalgo County, Texas; 3413 Lucille Avenue. (ZBA2016-0038)

Mr. Sanchez stated on this variance request staff had not obtained a letter of
authorization from the property owner. Staff recommended this item be tabled
until the meeting of August 17, 2016 in order for the owner to provide a letter of
authorization.

Ms. Terry Perez moved to table the item until the meeting of August 17, 2016. Mr. Erick
Diaz seconded the motion. The board voted unanimously to table the item until the
meeting of August 17, 2016 with five members present and voting.

d) Request of Leonel & Graciela Gaitan to allow a variance to the City of McAllen
Zoning Ordinance to allow: a front yard setback of 0 feet instead of 20 feet for an
existing carport measuring 17 feet by 23 feet, for Lot 22, La Lomita Estates
Subdivision, Hidalgo County, Texas; 3005 Walnut Avenue. (ZBA2016-0042)
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Mr. Garces stated the applicant requested a variance to allow a carport to encroach 23
feet within the front yard setback. The applicant indicated that the carport was built to
shield and protect themselves and their vehicles from future inclement weather. The
property was located on the south side of Walnut Avenue, approximately 150 feet east of
31st Street. The tract had 50 feet of frontage along Walnut Avenue and a depth of 110 feet
for a lot size of 5,500 square feet. The property was zoned R-1 (single family residential)
District. A single family residence was located on the subject property. The surrounding
land uses are single family residences. La Lomita Estates Subdivision was recorded in
July of 1982. The plat indicated a front yard setback of 20 feet. A non-compliance
notification for building a carport without a permit was issued on June 24, 2016 by
Building Permits and Inspections staff. An application for a building permit was
submitted on June 30, 2016 for a carport measuring 17 feet by 23 feet within the front
yard setback. An application for a variance was submitted on July 1, 2016. At a retreat
on July 11, 2014, the Board of Commissioners held a lengthy discussion on carport
variances within the front yard emphasizing greater enforcement to reduce carports in
the front yard. The Board of Commissioners held a joint workshop with the Zoning
Board of Adjustment on September 8, 2014 and discussed greater enforcement,
citations, fines and public information to reduce the number of carport variances in the
front yard. The front yard setbacks are important in establishing the character of a single
family neighborhood by providing landscaping to enhance the residence and curb
appeal of the street view. The adjacent lot to the west had a carport within the front yard
setback and will be considered by the Board for a variance on August 17, 2016. No
other carports have been constructed within the front yard. Approval of a variance
allowing a carport within the front yard may encourage future carports to be constructed
in the front yard. The enclosed garage could be reopened to store and shield vehicles.
The variance request was not due to special conditions nor was the plight of the owner
unique.

Staff recommended disapproval of the variance request.

Chairperson Jorge Salinas inquired about the two carports shown in the picture. Staff
indicated the one with the red arrow on the picture was the variance request on today.
The adjacent carport to the west will be considered for a variance the meeting of August
17, 2016.

Board member Terry Perez inquired if the second carport got cited when staff went out
to inspect the first carport. Staff stated they got a notification by the Inspections
department but was not aware if the second carport got cited. They both received
notifications.

Board member Terry Perez inquired if there were other carports in the vicinity. Staff
stated they only saw these two carports at 3005 Walnut Avenue and 3009 Walnut
Avenue.

Board member Jose Gutierrez inquired as to when the carport was built. Staff stated the
appraisal district showed a canopy built in 1996 but was not sure if it was for this
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particular carport.

Board member Erick Diaz inquired if the garage had been enclosed. Staff stated it was
a garage at one point but then it was enclosed. He stated there were other houses in
the neighborhood that had garages.

Board member Terry Perez inquired if there was anything on file for the closing of the
garage. Staff stated he had not look into it but the appraisal district showed a main area
improvement in 1987 and an enclosed addition in 1996.

Mrs. Graciela Gaitan and Mr.Leonel Gaitan, the applicant, had inquired with neighbors
in the subdivision behind them about their carports. They told her that she did not need
a permit as long as it was not attached to the house. Ms. Gaitan stated she wanted a
carport to protect their vehicles and themselves. Her husband had almost fallen twice
because it was slippery.

Chairperson Jorge Salinas inquired if there was anyone present to speak in favor of the
variance request.

Mr. Louis Shoe, 2913 Walnut Avenue, stated he had car damage from the hailstorm
back in 2012, handed board members extended car damage report from his insurance.
He stated he had a two car garage with four vehicles for his family. Mr. Shoe indicated
with the hailstorms residents of McAllen need protection for their vehicle.

Board member Terry Perez inquired of staff for the variance request of 3009 Walnut
Avenue being presented at the next meeting, if it presented a problem for those
applicants speaking in favor of this variance request.

Staff responded no.

Mr. Juan M. Garza, 3009 Walnut Avenue, stated there were numerous carports in the
City. He built his carport two and half years ago for protection of his vehicles and fall
accidents in the driveway. He inquired around the neighbors you needed a permit to
build a carport. Most of them responded no. Years later he built his carport.

Chairperson Jorge Salinas inquired if there was anyone present to speak against the
variance request. There was no one to speak in opposition of the variance request.

Victor Flores, legal counsel, stated variances run with the land and with these types of
cases where the applicants are requesting a variance on setbacks for a carport does
not preclude them or future buyers of the land from enclosing carports. This subdivision
had 115 different lots therefore, the same review they give an applicant before you
would be required to give to other applicants in a similar situation. The board was
confined to considering hardships but cannot be self-imposed or purely financially
either.



Zoning Board of Adjustment & Appeals
August 3, 2016
Page 6

Board member Sylvia Hinojosa inquired if the neighborhood had a Home Owners
Association. The applicant stated yes.

Mrs. Sylvia Garza, 3009 Walnut Avenue, stated she spoke with City’s staff on building a
carport due to the hailstorm. Staff stated if they built a carport and there were no
objections from the neighbors if would not be a problem. Ms. Garza went all around the
neighborhood inquiring if it would impose a problem. No one had any objections. They
built it two and half years ago and their neighbor had also built a carport last month. She
stated someone might have complained.

Board member Terry Perez inquired if there was a Homeowners Association. Mrs.
Garza responded yes. She was asked if they had spoken to the Association and she
responded yes. Applicant was asked if she had it in writing and she stated she could get
a letter.

Victor Flores, legal counsel, stated Home Owners Association does not have the
authority to grant variances for setbacks nor a City staffer was not allowed to grant a
variance for a setback requirement. It was the authority of this board to review variance
request based on hardships.

Mrs. Garza stated to the board the day everybody else in McAllen had something to do
with their own carports then everyone would do it all together.

Chairperson Jorge Salinas stated they had to look at the character of the neighborhood
and consider any variance request that was approved ran with the land. The main issue
was once it was approved then there was nothing to stop the homeowner or subsequent
homeowner from enclosing the area in making it a part of the building. The board had to
consider viewing these types of cases.

Ms. Terry Perez moved to disapprove the variance request. Mr. Jose Gutierrez
seconded the motion. The board voted to disapprove the variance request with five
members present and voting. Ms. Sylvia Hinojosa voted nay.

e) Request of Clint Schroff to allow a special exception to the City of McAllen Off-
Street Parking and Loading Ordinance to provide 0 parking spaces instead of
the required 6 parking spaces for a Beauty Supply Store for a lease space of
1,189 square feet out of Lot 1, Jackson Triangle Subdivision, Hidalgo County,
Texas; 1400 East Expressway 83, Suite 130. (ZBA2016-0030) (TABLED:
6/15/2016 UNTIL 7/20/2016) (TABLED UNTIL 9/7/2016)

3. DISCUSSION:
4. INFORMATION ONLY:

ADJOURNMENT
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There being no further business to come before the Zoning Board of Adjustment and
Appeal, Ms. Terry Perez moved to adjourn the meeting. Mr. Jose Gutierrez seconded
the motion which carried unanimously with five members present and voting.

The meeting was adjourned at 6:52 p.m.

Chairperson
Jorge Salinas

Carmen White, Secretary






Planning Department

Memo
TO: Zoning Board of Adjustment & Appeals
FROM: Planning Staff
DATE: August 17, 2016

SUBJECT: REQUEST OF JUAN M. GARZA FOR A VARIANCE TO THE CITY OF MCALLEN
ZONING ORDINANCE TO ALLOW: A FRONT YARD SETBACK OF 0 FEET INSTEAD
OF 20 FEET FOR AN EXISTING CARPORT MEASURING 20 FEET BY 22 FEET FOR
LOT 23, LA LOMITA ESTATES SUBDIVISION, HIDALGO COUNTY, TEXAS; 3009
WALNUT AVENUE. (ZBA2016-0045)

GOAL.:

The Board shall have the power to authorize upon appeal in specific cases such variances from the
terms of this chapter as will not be contrary to the public interest, where, owing to special conditions, a
literal enforcement of the provisions of this chapter will result in unnecessary hardship, and so that the
spirit of this chapter shall be observed and substantial justice done. McAllen Code of Ordinances
Section 138-43(4).

REASON FOR VARIANCE REQUEST

The applicant requests a variance to allow an existing carport to encroach 20 feet within the front
yard setback. The applicant indicates that the carport was built to shield and protect themselves and
their vehicles from future inclement weather.

PROPERTY LOCATION AND VICINITY:

The property is located on the south side of Walnut Avenue, approximately 100 feet east of 315t Street.
The tract has 50 feet of frontage along Walnut Avenue and a depth of 110 feet for a lot size of 5,500
square feet. The property is zoned R-1 (single family residential) District. A single family residence is
located on the subject property. The surrounding land uses are single family residences.

BACKGROUND AND HISTORY:

La Lomita Estates Subdivision was recorded in July of 1982. The plat indicates a front yard setback
of 20 feet. A non-compliance notification for building a carport without a permit was issued on June
24, 2016 by Building Permits and Inspections Staff. An application for a building permit was
submitted on June 30, 2016 for a carport measuring 22 feet by 20 feet within the front yard setback.
A variance application was submitted on July 19, 2016.

At a retreat on July 11, 2014, the Board of Commissioners held a lengthy discussion on carport
variances within the front yard emphasizing greater enforcement to reduce carports in the front yard.
The Board of Commissioners held a joint workshop with the Zoning Board of Adjustment on
September 8, 2014 and discussed greater enforcement, citations, fines and public information to

1



reduce the number of carport variances in the front yard.

At the Zoning Board of Adjustments and Appeals meeting of August 3, 2016, the Board disapproved
a variance request for a carport in the front yard for the adjacent lot to the east at 3005 Walnut
Avenue.

ANALYSIS:

The front yard setbacks are important in establishing the character of a single family neighborhood by
providing landscaping to enhance the residence and curb appeal of the street view. The Board
disapproved a variance request for a carport in the front yard for the adjacent lot to the east. No other
carports have been constructed within the front yard with exception of the adjacent lot to the east.
Approval of a variance allowing a carport within the front yard may encourage future carports to be
constructed in the front yard. The enclosed garage could be reopened to store and shield vehicles.

The variance to the setback runs with the land and is not limited to the carport. A future owner could
enclose the carport for living area. The subdivision contains 122 lots and the same review by the
Board would be required of other applicants in similar situations.

Criteria for a variance does not include self-imposed or financial hardships. The variance request is
not due to special conditions nor is the plight of the owner unique.

RECOMMENDATION:
Staff recommends disapproval of the variance request.
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Hidalgo CAD

Property Search Results > 211306 GARZA JUAN M & SYLVIA S for Year 2016

Property
Account
Property ID: 211306
Geographic ID: L1320-00-000-0023-00 Agent Code:
Type: Real

Property Use Code:
Property Use Description:

Location
Address: 3009 WALNUT AVE Mapsco:
MCALLEN, TX
Neighborhood: LA LOMITA ESTATES Map ID:
Neighborhood CD: L132000
Owner
Name: GARZA JUAN M & SYLVIA S Owner ID:
Mailing Address: 3009 WALNUT AVE % Ownership:
MCALLEN, TX 78501-5937
Exemptions:
Values
(+) Improvement Homesite Value: + $73,512
(+) Improvement Non-Homesite Value: + $0
(+) Land Homesite Value: + $22,000
(+) Land Non-Homesite Value: +
(+) Agricultural Market Valuation: + $0
(+) Timber Market Valuation: + $0
(=) Market Value: = $95,512
(=) Ag or Timber Use Value Reduction: — $0
(=) Appraised Value: = $95,512
(-) HS Cap: - $0
(=) Assessed Value: = $95,512
Taxing Jurisdiction
Owner: GARZA JUAN M & SYLVIA S
% Ownership: 100.0000000000%
Total Value:  $95,512
Entity Description Tax Rate Appraised Value
CAD APPRAISAL DISTRICT 0.000000 $95,512
CML CITY OF MCALLEN 0.476300 $95,512
DR1 DRAINAGE DISTRICT #1 0.095100 $95,512
GHD HIDALGO COUNTY 0.590000 $95,512
JCC SOUTH TEXAS COLLEGE 0.185000 $95,512
R12 ROAD DIST 12 0.000000 $95,512
SML  MCALLEN ISD 1.155000 $95,512
SST SOUTH TEXAS SCHOOL 0.049200 $95,512

Legal Description: LA LOMITA ESTATES LOT 23

CML VOL 22 PG 142

132931
100.0000000000%

HS

$0 Ag/ Timber Use Value

$0
$0

Taxable Value Estimated Tax

$95,512
$95,512
$95,512
$95,512
$95,512
$95,512
$70,512
$95,512

http://propaccess.hidalgoad.org/clientdb/Property.aspx?prop_id=211306

$0.00
$454.92
$90.83
$563.52
$176.70
$0.00
$814.41
$46.99

Page 1 of 2

8/1/2016
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Total Tax Rate: 2.550600
Taxes w/Current Exemptions: $2,147.37
Taxes w/o Exemptions: $2,436.13
Improvement / Building
Improvement #1: RESIDENTIAL  State Code: A1 Living Area: 1891.0 sqft Value: $73,512
Type Description Class CD  Exterior Wall Year Built SQFT
MA MAIN AREA STUFA DSTU 1991 1347.0
POR PORCH (COVERED) * 1991 20.0
GAR GARAGE * 1991 399.0
MA2 MAIN 2ND FL STUFA DSTU 2006 544.0
CAN CANOPY * 2006 160.0
BAL BALCONY * 2006 80.0
PAT PATIO * 2006 80.0
STG STORAGE * 2012 80.0
Land
# Type Description Acres Sqft Eff Front Eff Depth Market Value Prod. Value
1L LOT 0.1263 5500.00 50.00 110.00 $22,000 $0
Roll Value History
Year Improvements Land Market Ag Valuation Appraised HS Cap Assessed
2017 N/A N/A N/A N/A N/A N/A
2016 $73,512 $22,000 0 95,512 $0 $95,512
2015 $75,869 $22,000 0 97,869 $0 $97,869
2014 $78,039 $22,000 0 100,039 $0 $100,039
Deed History - (Last 3 Deed Transactions)
# Deed Date Type Description  Grantor Grantee Volume Page Deed
Number

1 7/1/1988 12:00:00 AM CONV CONVERSION U S HOME CORP GARZA JUAN M & ¢ 2618 850
2 CONV CONVERSION JIMENEZ RAFAEL U S HOME CORP 2168 314

Tax Due
Property Tax Information as of 08/01/2016
Amount Due if Paid on:

Taxing Taxable Base Base Base Tax Discount/ Penalty Attorney Amount

Year Jurisdiction Value Tax Taxes Paid Due & Interest Fees Due

NOTE: Penalty & Interest accrues every month on the unpaid tax and is added to the balance. Attorney
fees may also increase your tax liability if not paid by July 1. If you plan to submit payment on a future
date, make sure you enter the date and RECALCULATE to obtain the correct total amount due.

Questions Please Call (956) 381-8466

Database last updated on: 7/31/2016 11:43 © 2016 True Automation, Inc. All Rights
PM Reserved. Privacy Notice

This site only supports Internet Explorer 6+, Netscape 7+ and Firefox 1.5+.

Website version: 1.2.2.2

http://propaccess.hidalgoad.org/clientdb/Property.aspx?prop_id=211306 8/1/2016
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Planning Department

Memo
TO: Zoning Board of Adjustment & Appeals
FROM: Planning Staff
DATE: August 17, 2016

SUBJECT: REQUEST OF ELVIA J. GONZALEZ SALDANA TO ALLOW A VARIANCE TO THE
CITY OF MCALLEN ZONING ORDINANCE TO ALLOW: A SIDE YARD SETBACK OF
5 FEET INSTEAD OF 10 FEET FOR A PROPOSED SWIMMING POOL MEASURING
16.18 FEET BY 26.94 FEET, FOR LOT 27, CARDONA AT BENTSEN LAKES PHASE
IV, HIDALGO COUNTY, TEXAS; 2226 SOUTH 49TH LANE. (ZBA2016-0043)

GOAL.:

The Board shall have the power to authorize upon appeal in specific cases such variances from the
terms of this chapter as will not be contrary to the public interest, where, owing to special conditions, a
literal enforcement of the provisions of this chapter will result in unnecessary hardship, and so that the
spirit of this chapter shall be observed and substantial justice done. McAllen Code of Ordinances
Section 138-43(4).

REASON FOR APPEAL.:

The applicant is requesting a variance for a side yard setback of 5 feet instead of 10 feet to construct
a swimming pool measuring 16.18 feet by 26.94 feet. Compliance with the required side yard setback
prevents the construction of the swimming pool as proposed.

PROPERTY LOCATION AND VICINITY:

The property is located along the west side of South 49" Lane, at Wichita Avenue. The subject
property has 80 feet of frontage along South 49" Lane and a depth of 110 feet for a tract size of 8,800
square feet. The property is zoned R-1 (single family residential) District. The subject property is
currently vacant. The surrounding land use is single family residences and Lloyd & Dolly Bentsen
Elementary School.

BACKGROUND AND HISTORY:
Cardona at Bentsen Lakes Phase IV Subdivision was recorded on January 19, 2006 as a private
subdivision. The subdivision plat indicates a side yard setback of 10 feet where adjacent to a street

or walkway. A building permit application was submitted May 9, 2016 and a variance application was
submitted on July 6, 2016.

At the Zoning Board of Adjustments & Appeals meeting of March 18, 2015, the Board disapproved a
variance request for a side yard setback of O feet instead of 6 feet for a storage building measuring
5.5 feet by 16 feet for Lot 39 Cardona at Bentsen Lakes Phase IV Subdivision.



ANALYSIS:

A yard means an open space between a building and the adjoining lot lines, unoccupied and
unobstructed by any portion of a structure from the ground upward. A side yard means a yard
between the main building and the side line of the lot, and being the minimum horizontal distance
between a side lot line and the sides of the main buildings or any projections thereof. (Section 138-1)

A corner lot means a lot abutting upon two or more public street at their intersection. The minimum
side yard setback for an R-1 District is 6 feet. (Section 138-356). The pool encroaches 1 foot into the
minimum side yard setback of 6 feet. The plat indicates the property as a common area, not a street
or walkway.

AT THE ZONING BOARD OF ADJUSTMENT AND APPEALS MEETING OF AUGUST 3, 2016:

At the Zoning Board of Adjustment and Appeals meeting of August 3, 2016 the Board unanimously
voted with five members present and voting to table the variance request. The property owner’'s
representative requested that item be tabled during Executive Session.

RECOMMENDATION:
Staff recommends disapproval of the variance requested and alternatively recommends approval of a
setback of 6 feet for the swimming pool.
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Property Search Results > 708589 SALDANA ELVIA J GONZALEZ for Year 2016

Property
Account
Property ID: 708589
Geographic ID: C1626-04-000-0027-00 Agent Code:
Type: Real
Property Use Code: 23.01e
Property Use Description: ARB METHOD ONE YEAR
Location
Address: 2226 S 49TH LN Mapsco:
MCALLEN, TX
Neighborhood: CARDONA AT BENTSEN LAKES PH1, PH2, & PH3, PH4 Map ID:
Neighborhood CD: C162601
Owner
Name: SALDANA ELVIA J GONZALEZ Owner ID:
Mailing Address: 1015 CIMARRON DR % Ownership:
MISSION, TX 78572
Exemptions:
Values

(+) Improvement Homesite Value:

(+) Improvement Non-Homesite Value:
Land Homesite Value:
Land Non-Homesite Value:

(+
(+

(+) Agricultural Market Valuation:
(+) Timber Market Valuation:

)
)
)
)
)
)

(=) Market Value:
(=

) Ag or Timber Use Value Reduction:

(=) Appraised Value:
() HS Cap:

(=) Assessed Value:

Taxing Jurisdiction

Owner:

Entity
CAD
CML
DR1
GHD
Jcc
R12
SSL
SST
W14

+ o+ + o+ 4+ 4+

$0
$0
$0

Legal Description: CARDONA AT BENTSEN LAKES PH 4 LOT 27

$45,276 Ag/ Timber Use Value

$0

SALDANA ELVIA J GONZALEZ
% Ownership: 100.0000000000%
Total Value: $45,276

Description

APPRAISAL DISTRICT
CITY OF MCALLEN
DRAINAGE DISTRICT #1
HIDALGO COUNTY
SOUTH TEXAS COLLEGE
ROAD DIST 12
SHARYLAND ISD
SOUTH TEXAS SCHOOL
UNITED IRR WTR DIST
Total Tax Rate:

Improvement / Building

Tax Rate
0.000000
0.476300
0.095100
0.590000
0.185000
0.000000
1.335500
0.049200
0.000000
2.731100

No improvements exist for this property.

Land

http://propaccess.hidalgoad.org/clientdb/Property.aspx?prop_id=708589

Appraised Value
$45,276
$45,276
$45,276
$45,276
$45,276
$45,276
$45,276
$45,276
$45,276

$0
$0

A0016837

CML VOL 49 PG 129

1073045
100.0000000000%

Taxable Value Estimated Tax

$45,276
$45,276
$45,276
$45,276
$45,276
$45,276
$45,276
$45,276
$45,276

Taxes w/Current Exemptions:
Taxes w/o Exemptions:

$0.00
$215.65
$43.06
$267.13
$83.76
$0.00
$604.66
$22.28
$0.00

$1,236.54
$1,236.53

7/29/2016



Hidalgo CAD - Property Details

# Type Description Acres Sqft Eff Front Eff Depth Market Value Prod. Value
1L LOT 0.0000 8800.00  80.00 110.00 $45,276 $0

Roll Value History

Year |Improvements Land Market Ag Valuation Appraised HS Cap Assessed

2016 $0 $45,276 0 45,276 $0 $45,276
2015 $0 $64,680 0 64,680 $0 $64,680
2014 $0 $64,680 0 64,680 $0 $64,680
2013 $0 $43,164 0 43,164 $0 $43,164

Deed History - (Last 3 Deed Transactions)

s Deed
# Deed Date Type Description Grantor Grantee Volume Page Number
1 3/18/2016 12:00:00 AM WD WARRANTY DEED BUENO ANA CARC SALDANA ELVIA J! 2695809
2 10/20/2008 12:00:00 AM GWD GEN. W/D VELA SERGIO ART BUENO ANA CARC 1938812
3 2/1/2008 12:00:00 AM  AWD ASSUMP W/D GARCIA CIPRIANO VELA SERGIO ART 1851836
Tax Due
Property Tax Information as of 07/29/2016
Amount Due if Paid on:
Year Taxing Taxable Base Base Base Tax Discount/Penalty Attorney Amount
Jurisdiction Value Tax Taxes Paid Due & Interest Fees Due

NOTE: Penalty & Interest accrues every month on the unpaid tax and is added to the balance. Attorney
fees may also increase your tax liability if not paid by July 1. If you plan to submit payment on a future
date, make sure you enter the date and RECALCULATE to obtain the correct total amount due.

Questions Please Call (956) 381-8466

Website version: 1.2.2.2 Database last updated on: 7/28/2016 11:54 PM

This site only supports Internet Explorer 6+, Netscape 7+ and Firefox 1.5+.

http://propaccess.hidalgoad.org/clientdb/Property.aspx?prop_id=708589

Page 2 of 2

© 2016 True Automation, Inc. All Rights Reserved.

Privacy Notice
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CITY OF McALLEN

PLANNING DEPARTMENT

AERIAL MAP
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This map is a representation of the official zoning map. For zoning verification contact the Planning Department at 956-681-1250, or select city maps at
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Planning Department

Memo
TO: Zoning Board of Adjustment & Appeals
FROM: Planning Staff
DATE: August 12, 2016

SUBJECT: REQUEST OF MARIA ISABEL ROCHA TO ALLOW A VARIANCE TO THE CITY
OF MCALLEN ZONING ORDINANCE: A FRONT YARD SETBACK OF 1 FOOT
INSTEAD OF 25 FEET FOR AN EXISTING CARPORT MEASURING 15 FEET
BY 17 FEET FOR LOT 166, IDELA PARK UNIT 3 SUBDIVISION, HIDALGO
COUNTY, TEXAS; 3413 LUCILLE AVENUE. (ZBA2016-0038)

GOAL:

The Board shall have the power to authorize upon appeal in specific cases such variances from
the terms of this chapter as will not be contrary to the public interest, where, owing to special
conditions, a literal enforcement of the provisions of this chapter will result in unnecessary
hardship, and so that the spirit of this chapter shall be observed and substantial justice done.
McAllen Code of Ordinances Section 138-43(4).

REASON FOR APPEAL

The applicant requests a variance to allow a front yard setback of 1 foot instead of 25 feet for
an existing carport measuring 15 feet by 17 feet in order to provide shade for their car and for
the residents.

PROPERTY LOCATION AND VICINITY:

The property is focated along the south side of Lucille Avenue 155 feet west of 34! Street. The
tract has a frontage along Lucille Avenue of 50 feet with a depth of 90 feet. The property is
zoned R-1 (single family residential) District. Adjacent zoning is R-1 (single family residential)
District. There is an existing single family residence on the subject property. The surrounding
land use is single family residential.

BACKGROUND AND HISTORY: _

Idela Park Unit 3 was recorded on February 13, 1979. The plat indicates a 25 foot front yard
setback. The Building Inspection Department conducted an inspection at this address and a
citation was issued to Martha Rocha for building without a permit on October 1, 2009. The
property owner, Genaro Rocha, has authorized his sister to represent him since he is in prison
and cannot attend. A site plan submitted by the applicant indicates that there is an existing
encroachment of 24 feet into the 25 foot front yard setback. An application for a building



permit has not been submitted.

At a retreat on July 11, 2014, the Board of Commissioners held a lengthy discussion on
carport variance within the front yard emphasizing greater enforcement to reduce carports in
the front yard. The Board of Commissioners held a joint workshop with the Zoning Board of
Adjustment on September 8, 2014 and discussed greater enforcement, citations, fines and
public information to reduce the number of carport variances in the front yard.

ANALYSIS:

The front yard setback for the subdivision is 25 feet as required by the subdivision plat. The
front yard setbacks are important in establishing the character of a single family neighborhood
by providing landscaping to enhance the residence and curb appeal of the street view. There
have been three other front yard setback variance requests along this block approved by the
Zoning Board of Adjustment between 2008 and 2010 and two of these are adjacent properties.
The variance request may be considered similar to the approvals of adjacent carports. The
delay in considering this request is due to the incarceration of the property owner.

RECOMMENDATION:

Staff recommends disapproval of the variance request. If the Board considers approving the
variance request due to consistency of requests granted to adjacent carports, then the
variance should be limited to the footprint of the existing carport.
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City of McAllen

Building Inspections

INSPECTIONS REQUEST FOR SERVICE

BRFS NUMBER

BLD2009-00858

DATE

12/17/2009

ADDRE

OF RFS

3413 LUCILLE Ave

CODE ENFORCEMENT VIOLATION

carport encroaching into fron set backs as per ROD and ZBOA members

INVESTIGATION/INSPECTION RESULTS

insp. Date Ins. Type Request Comments Result Comments Result Inspector
12/17/2009 Investigate Scheduled via Script stop work order was No Access |Gilbert Martinez
previously posted no citation
issued no one home
01/05/2010 Follow-up 1st Scheduled via Script no one home No Access |Gilbert Martinez

SIGNATURE OF INSPECTOR










2e)1400 East Expressway 83, Suite 130
(ZBA2016-0030)







CRITERIA FOR ZBOA DETERMINATIONS

APPEALS

1.

ZBOA may hear and decide appeals where it is alleged there is error in any
order, requirement, decision or determination made by an administrative official
in the enforcement of Chapter 138 of the Code of Ordinances (“Zoning”).

In conformity with the provisions of V.T.C.A., Local Government Code §

2.
211.009 et seq. and Chapter 138 of the Code of Ordinances, the ZBOA may
reverse or affirm, wholly or partly, or may medify the order, requirement,
decision or determination appealed from.
SPECIAIL EXCEPTIONS

Authorized under Ord. Sec. 138-43 (*Powers”) in the following instances:

1.

2.

Where the street layout actually on the ground varies from the street layout as
shown on such maps.
To permit the reconstruction of a nonconforming building which has been
damaged to the extent of more than 50 percent of its replacement cost.
To waive or reduce the parking and loading requirements whenever:
a. The character or use of the building is such as to make unnecessary the
full provisions of parking or loading facilities, OR
b. Where such regulations would impose an unreasonable hardship upon the
use of the lot, as contrasted with merely granting an advantage or a
convernience.
To allow a change from an existing nonconforming use to another
nonconforming use of a structure, or a structure and premises in combination, if:
a. No structural alterations are made, AND
b. The Board finds that the proposed nonconforming use is not more
nonconforming in the district as the existing nonconforming use.

Ord. Sec. 138-86. - GENERAL POLICY.
The general public, the board of commissioners, and the planning
board are directed to take note that nonconformities in the use and
. development of land and buildings are to be avoided, or eliminated
where now existing, wherever and whenever possible, except:

(1) When necessary to preserve property tights established prior
to the date the ordinance from which this article is derived
became effective as to the property in question, and

(2) When necessary to promote the general welfare and to
protect the character of the surrounding property.



VYARIANCES

Authorized only when ALL of the following applies:

1.

N kW

Owing to special conditions, a literal enforcement of Zoning Ordinance

provisions would result in unnecessary hardship.

Applicant proves to the Board the following:

a. Land in question cannot yield a reasonable return if used only for a purpose
allowed in that zone,

b. Plight is unigue and not shared in general by others in the neighborhood, and

c. Variance will not alter the essential character of the locality.

Variance would not merely serve as a convenience to the applicant.

Variance must be in harmony with purpose and intent of Zoning Ordinance.

Variance would not be contrary to the public interest.

Surrounding property is be properly protected.
The spirit of this Zoning Ordinance is observed and substantial justice done.



Exceptions Cited within the Zoning Ordinance

Exceptions pertaining to front yard setbacks:

Balconies opening upon fire towers not to exceed 5 feet (Section 138-366 (d))

Balconies, uncovered (Section 138-1, Yard (1))

Chimneys not to exceed 5 feet (Section 138-366 (d))

Cornices up to 2 feet (Section 138-366 (c))

Eaves up to 2 feet (Section 138-366 (c))

Fence not to exceed 3 feet within 25 feet of a curb intersection in residential zones

(Section 138-367 (c))

Fire escapes, open or lattice-enclosed not to exceed 5 feet (Section 138-366 (d))

Flues not to exceed 5 feet (Section 138-366 (d))

Ornamental features up to 2 feet (Section 138-366 (c))

O Planting not to exceed 3 feet within 25 feet of a curb intersection in residential zones

(Section 138-367 (c))

11.Porches, uncovered (Section 138-1, Yard (1))

12.Projections up to 2 feet (Section 138-366 (c))

13.Pumps, filling station not less than 13 feet from the property line or 18 feet from the
curb, whichever greater (Section 138-367(d))

14.Pumps, gas and canopies not less than 9 feet from the property line or 10 feet from the
curb, whichever greater (Section 138-259)

15.Pumps, islands not less than 13 feet from the property line or 18 feet from the curb,
whichever greater (Secfion 138-367(d))

16. Sills up to 2 feet (Section 138-366 (c))

17. Stairways, outside not to exceed 5 feet (Section 138-366 (d))

18. Steps, uncovered (Section 138-1, Yard (1))

19. Structure not to exceed 3 feet within 25 feet of a curb intersection in residential zones
(Section 138-367 (c))

SOk wh~

—“990.\‘

Exceptions pertaining to rear yard setbacks:

1. Balconies opening upon fire towers not to exceed 5 feet (Section 138-366 (d))

2. Balconies, uncovered (Section 138-1, Yard (1))

3. Buildings, accessory may occupy no more than 30% (Section 138-369)

4. Carports, unenclosed abutting an alley may be built up to the rear property line within
the R-3A and R-3C Districts (Section 138-356, Footnote 5)

5. Chimneys not to exceed 5 feet (Section 138-366 (d))

6. Cornices up to 2 feet (Section 138-366 (c))

7. Eaves up to 2 feet (Section 138-366 (c))

8. Fire escapes, open or lattice-enclosed not to exceed 5 feet (Section 138-366 (d))

9. Flues not to exceed 5 feet (Section 138-366 (d))

10.Ornamental features up to 2 feet (Section 138-366 (c))

11.Parking, unenclosed may occupy no more than 90% (Section 138-369)
12.Porches, uncovered (Section 138-1, Yard (1))

13. Projections up to 2 feet (Section 138-366 (c))

14. Sills up to 2 feet (Section 138-366 (c))

15. Stairways, outside not to exceed 5 feet (Section 138-366 (d))
16.Steps, uncovered (Section 138-1, Yard (1))



Exceptions pertaining to side yard setbacks:

1.
2.

NSO~

Balconies opening upon fire towers not to exceed 5 feet (Section 138-366 (d))

Canopy, unenclosed and not less than 4 feet from the side lot line or 8 feet from a
corner lot line (Section 138-368 (d))

Chimneys not to exceed 5 feet (Section 138-366 (d))

Cornices up to 2 feet (Section 138-366 (c))

Eaves up to 2 feet (Section 138-366 (c))

Fire escapes, open or lattice-enclosed not to exceed 5 feet (Section 138-366 (d))

Flues not to exceed 5 feet (Section 138-366 (d))

Ornamental features up to 2 feet (Section 138-366 (c))

Porte-cochere, unenclosed and not less than 4 feet from the side lot line or 8 feet from
a corner lot line (Section 138-368 (d))

10. Projections up to 2 feet (Section 138-366 (c))
11. Side yards can be reduced to 10% of the [ot width provided the lot has a width less than

20 feet. However, no side yard shall be less than 3.5 feet (Section 138-368 (f)

12.Sills up to 2 feet (Section 138-366 (c))
13. Stairways, outside not to exceed 5 feet (Section 138-366 (d))
14. Townhouses can be built up to the side property line with a firewall (Section 138-356,

Footnote 10}

Exceptions pertaining to height measurements (Section 138-1, Height):

CONOAWN =

Chimneys

Cooling towers

Domes

Elevator bulkheads

Mechanical rooms

Ornamental cupolas

Parapet walls not exceeding four feet in height
Radio towers

Spires

10.Tanks
11. Television antennas
12. Water towers



Exceptions as per Planning Department Policy

By policy the following are permitted:
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AC Units

Clothes lines

Cancrete slabs

Fire pits

Pergolas, arbors, and trellises as a landscape feature (legal opinion, 2009)
Playground equipment

Pool decks

Pool pumps

Portable grills

10. Sports equipment i.e. basketball hoop

11. Swimming pools prior to 2009 (iegal opinion)
12.Umbrellas and patio furniture

13: Water features and fountains

Legal opinions:
1.

[n 2009 Assistant City Attorney Ignacio Perez made an interpretation to allow arbors,
pergolas, and trellises within the required setbacks. The definition of landscape
material is stated as trees, shrubs, ground cover, vines or grass installed in planting
areas in Section 110-26 of the Vegetation Ordinance. The legal interpretation was if
vines were allowed by code as a planting area and they cover vertical planes such as
walls then the same logic could be applied to arbors, pergolas, and trellises as a
planting area. Mr. Perez also cited Section 110-56 (g) of the Vegetation Ordinance
stating architectural planters may be permitted to fulfill landscape requirements.

Prior to 2009 swimming pools were not considered a structure due to the fact they were
constructed underground and the Zoning Ordinance defines a structure as anything
constructed, erected or artificially built up or composed of parts and joined together in a
permanent manner. However, an interpretation was made in 2009 to consider
swimming pools as a structure to abide by setback requirements.



I.

ZONING BOARD OF ADJUSTMENT AND APPEALS
RULES AND PROCEDURES
CITY OF MCALLEN

The McAllen Zoning Board of Adjustment and Appeals adepts the following Rules and Procedures
(hereinafter “Rules”) to govern the substance of all board matters.

ORGANIZATION AND OFFICERS

A. Members

The McAllen City Commission created the Zoning Board of Adjustment and Appeals (hereinafter
referred to as “Board™) pursuant to Chapter 211 of the Texas Local Government Code and Chapter 138,
Article II, Division 3 of the City of McAllen, Texas Code of Ordinances (the “City Code™). The
Commission appoints the members for that Board under Section 211.008 of the Texas Local Government
Code (the “Code™).

The Commission composed the Board to sit five (5) members. Each member serves a two-year term. The
Commission may renew a member’s term for a maximum of three total consecutive terms. The
Commission also appoints four (4) alternate members to serve in the absence of a regular board member.
Alternate members serve just as regular members and are subject to the same rules as regular members,
unless otherwise provided in these Rules, but do not vote except in the absence of a regular member.

B. Officers

The Board shall efect a Chair and a Vice Chair from its own regular members by majority vote. The Chair
and Vice Chair each serve oue year. The Board shall accept an Executive Secretary appointed by the
McAllen Planning Department. The Board shall adopt an attorney advisor appointed by the McAllen
Legal Department. The Board shall only accept the appointment of personnel under the condition each
person remains the employee and charge of the City of McAllen, with no employment relationship to the
Board.

C. Duties and Officers

The Chair shall preside over the Board, hold meetings of the Board, decide points of order, and dispense
the business of the Board. The Chair may administer oaths, compel the attendance of witnesses, and issue
subpoenas as per Section 211.008 of the Code. The Chair shall sign the minutes of board meeting atter
the minutes have been approved by the Board.

In the absence of the Chair, the Vice Chair, or in both their absences the most senior member, according
to the member’s appointment date, shall dispense the duties of the Chair.
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POWERS OF THE BOARD

A. General Powers

The Board has those powers specified in Section 211.009 and 241.033 of the Code, and those powers
granted by the City Commission under Chapter 138 (Zoning Ordinance) and Chapter 110 (Vegetation
Ordinance) of the City Code, and those powers granted to the Board by ordinance.

B. Specified Powers

As per city ordinance and state statute, the Board has those powers described in Section 211.009 of the
Code and Section 138-43 of the City Code. Those powers described in Section 138-43 are:

1. Hear and decide appeals that allege an error in any order, requirement, decision or determination
made by an administrative official or agency in the enforcement of applicable provisions of the Local
Government Code, the City Ordinance;

2. Authorize variances to specific cases from the terms of the City Code as will not be contrary to
the public interest, where, owing to special conditions, a literal enforcement of the provisions of City
Ordinance will result in unnecessary hardship, and seo that the spirit of ordinances shall be observed and
substantial justice done;

3. Grant special exception to waive or reduce parking and loading requirements whenever the
character and use of the building is such as to make unnecessary the full provisions of parking or loading,
or where such regulations would impose an unreasonable hardship upon the use of the lot; and

4. Hear and decide any other matters authorized by the City Commission through ordinance.
DUTIES OF BOARD MEMBERS

A, General Duties of Members

1. All members of the Board should attempt to inspect the premises of each case which is under

consideration at each meeting and become generally familiar with each case prior to Board meetings.

2. All members shall attend all meetings, provided, however, the member must provide 72 hours
prior notice to the Executive Secretary in the event the member cannot attend.

3. All members of the Board shall arrive at a logical and fair decision on each case, except where a
conflict may preclude a vote on the case.

B. Disqualification/Conflict of Interest

All members of the Board of Adjustment are subject to the City of McAllen Ethics Ordinance (Chapter 2
of the City Code).



In all cases before the Board where a member of the Board has a conflict as described in the Ethics
Ordinance, the member shall refrain from any discussion, deliberation or vote. When applicable, the
member shall complete and submit a City Conflict of Interest form, but in all cases alert the Executive
Secretary at least 72 hours prior to the meeting on which the conflict is at issue. The Executive Secretary
shall submit all notices of conflict to the City’s attorney.

IV. A BASIS FOR ACTION

The Board shall decide each case based on the following:

1. Facts filed with application.

2. Testimony presented at the public hearing on the appeal.

3. The Planning Department’s technical report on the appeal.

4. The Board’s findings in its field inspection of the property may question all witnesses to assist the
Board in arriving at a correct, logical and fair decision.

5. The applicable standards of review described in Section 138-43 of the City Code and Sections
IILA., IL.B. and VI. of these Rules.

6. All decisions shall be made on the Basis for Action. Neither the Board nor the individual
members may use personal, first hand knowledge of any facts to make a determination, if such

- information has not been entered into the record or mnade available at the public hearing,.

V. APPLICANTS

A, Legally Vested Interest

The Board shall not consider an application from any applicant who does not have a vested legal or
equitable interest in the property in question. Applicants may appear on their own behalf or may be
represented by counsel or agent. Any representation by someone other than an applicant must be
accompanied with a written designation by the applicant for the agent to act on behalf of the applicant.
(For example, the representative may produce a letter from the applicant to the Planning Departinent to
authorize the representative to speak on behalf of the applicant; or, the representative may submit an
application on behalf of a verifiable power of attorney.)

B. Applications

All applications for consideration by the Board must be on the prescribed form approved by the Planning
Department and acceptable to the Board. The Board shall not consider applications for a variance or a
special exception or any other Board action, if the application is not on a designated form. The Board
shall approve the official application and the Chair shall implement it.

All applications for variances and special exceptions to commercial properties must be submitted with a
current, valid “on the ground” survey. An applicant must submit a pauper form with their application if



they cannot proffer a valid survey; provided, however, the applicant illustrates their property with
setbacks and encroachments as a survey would.

C. Meetings

Applicants have the right to be heard at all meetings where their applications are considered for a
dispositive vote. Applicants not able to be present at the scheduled meeting to consider their application
may submit to the Planning Department a written request for the Board to table the application. The
Board will decide whether or not to grant the applicant’s request to table. No application may be tabled at
the request of applicant for more than two meetings prior to being considered for a dispositive vote.
However, if the applicant requests for his/her application to be tabled because there are only four (4)
board members present, such request shall not be counted against applicant’s two (2) opportunities to
table his/her request. Board action may proceed on any application despite the request of any applicant to
table the application. The Board shall note on the record the reason(s) for the tabling of an agenda item.
The reason(s) for each tabling, as well as the number of times an agenda item has been tabled, shall be
reflected in an activity log in the meeting minutes at the end of each agenda item.

D. Evidence

Applicants should be prepared to present evidence necessary to prove their application. The burden of
persuasion on seeking a remedy from the Board remains with the applicant at all times.

VL HARDSHIP

A. For an “unnecessary hardship™ to apply to a variance, it must relate to the very property for which
the variance is sought and be a condition unique, oppressive, and uncommon to other propertics. An
unnecessary hardship may not be self-created, or be solely financial.

B. “Hardship” must be based on hardship resuIting from sharp changes in topography or unusual
terrain features. The applicant may prove the topography with a plot plan which includes topographic
information related to known base points or surveys, and profiles or particular problems involved,
including relationships to topographic features of adjoining properties.

C. There is no unnecessary hardship if the property is suitable and useable for the uses permitted in
the district in which it lies, although there will be a loss of profit or other economic disadvantage on
account of such use.

VIIL. MEETINGS
A.  Texas Public Information Act and Open Meetings Act.
Except as permitted under the advice of the Board’s attorney, all meetings of the Board are subject to the

Texas Public Information Act and shall be open to the public. The minutes of the Board’s meetings and
records of its examination or other official actions are public records, unless excepted under law,



B. Quorum

A quorum consists of seventy-five percent (75%) of the full complement of members. For a full
complement of five (5) members, therefore, four (4) members present constitute a quorum. The Chair
may declare a quorum does not exist fifteen (15) minutes following a posted meeting time, having found
at least four (4) members and alternate members are not present; provided however, the Chair may not
deciare a quorum thirty (30) minutes from the posted time, should at least members and alternate
members not be present.

C. Regular Meetings

Regular meetings shall be held every first and third Wednesday at 5:30 P.M., or at other times as
determined by the Board, in the City Commission Chambers. The Board by majority vote may change
the place, day, and hour of the meetings; provided that, notice complies with the Texas Open Meetings
Act (Chapter 511 of the Texas Government Code).

D. Special Veetings

The Chair may call a special meeting. A special meeting shall have a lawful purpose and members and
public shall be given at least seventy-two (72) hours notice prior to the meeting.

E. Order of Business

The usual order of business shall be:

1. Call to Order

2. Approval of Minutes

3. Open Public Hearing

4, Other Statements

5. Introduction: New Information Recommendation

a) Presentation of recommendation by City Staff.

b) The Chair shall call the applicant or his representative(s) to present the
case and answers any questions. If the applicant or representative is not
present when called, the Chair may move a case to the end of the agenda.

c) The Chair shall then inquire if there are others who wish to address the
Board in support of the case.

d) The Chair shall then inquire if there are those present who wish to
address the Board who are opposed to the case.

e) The applicant or his representative may then give a rebuftal to any
opposition.

1) If new facts are presented during this rebuttal, opposition shall be given
the opportunity for rebuttal

g) Staff shall then have an opportunity to provide additional information,
clarification or address questions from the Board.

) Board discussion.

i) The Chair shall then declare that the discussion of the case is closed.



1 In order to achieve an unambiguous decision, motions should be made in
affirmative manner when possible.

k) Any motion by a member shall require a second. After a motion has been
made and duly seconded, discussion of the motion may be held for a
reasonable time. Discussion shall terminate whenever a member shall
call for a vote upon the question or whenever the Chair shall so rule.

D Vote on a motion.

The Chair may move a case out of regular agenda order.

Staff Report

Other Business posted on the Agenda

oo

Adjournment

F. Staff Recommendations
City staff shall provide recommendations on each case before the Board.
G. Action by the Board

| The super-majority concurring vote of seventy-five percent of the full board compliment, i.e., four
affirming members of the Board, shall be necessary to reverse an order, requirement, decision or
determination of an administrative official or agency; to decide in favor of an applicant on a matter upon
which the Board is required to pass under any such ordinance or regulation; to authorize a variation; orto
recommend to the Director of Planning to uphold or modify the interpretation of the City Code. Al other
malters shall be decided by a majerity vote, unless otherwise specified m the City Code. The Board on its
own motion may table an application when an applicant does not appear; provided however, in no case
may the board table an application, for failure of the applicant to appear, more than twice without taking a
dispositive vote.

H. Minutes of the Board

The Board, through its designated appointee, shall keep minutes of all meetings that indicate the vote of
each member on every question on which it is required to act, or the fact that a member is absent or fails
to vote. The minutes shall be filed in the office of the Planning Department and are public record.

VIIL DECISIONS OF THE BOARD

A. Precedent

There is not precedent. Any one case does not set a precedent for any future case. Each case shall be
decided on its own merits and upon the circumstances of the case.

B. Public Statements
No Board member shall release any official statement to the public or the press. Only the Director of the

Planning Department or her designated representative may make official statements on behalf of the
Board.



B. Parliamentary Procedure

Any question regarding parliamentary procedure not covered by these rules shall be decided according to
the latest edition of Robert’s Rules of Order.

IX. WITHDRAWAL OF APPEAL

Any appeal or application may be withdrawn by the applicant upon written notice to the Director of
Planning.

X. ATTENDANCE

Excessive absences cannot be tolerated, as the Board depends on a super majority of attendance in order
to exercise decisions on applications for a variance. Three absences or more in a six-month period are
excessive. If a Board member is excessively absent from regularly scheduled meetings, the Board may
recommend to City Commission, by majority vote, that the Commission appoint an immediate
replacement.

XL AMENDEMENT PROCEDURE

Amendment to these rules and procedures may be made by the Board at any meeting, upen the
affirmative vote of five (5) members, provided any such amendment is proposed at a preceding meeting
and entered into the minutes of such meeting. However, board members may adopt through unanimous
consent of all members an amendment at the meeting at which it was introduced; provided, however, the
amendment shall not become effective until the next regular meeting.

Adopted this day of , 2014 as affirmed by the
designated Executive Secretary assigned by the Planning Department of the City of McAllen.

Executive Secretary
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